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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CA FLORIDA HOLDINGS, LLC,
Publisher of THE PALM BEACH POST,

Plaintiff,

V. CASENO.: 2019-CA-014681
DIVISION: AG

DAVE ARONBERG, as State Attorney of

Palm Beach County, Florida; SHARON R.

BOCK, as Clerk and Comptroller of Palm

Beach County, Florida.

Defendants.
/

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT DAVE ARONBERG’S
AMENDED MOTION FOR ATTORNEYS’ FEES

Defendant, DAVE ARONBERG, as Statel Attorney of Palm Beach County, Florida,
(hereinafter the “State Attorney”), by and thrdugh eounsel below, hereby submits the following
Memorandum of Law in Support of hisédAmended Motion for Attorneys’ Fees, filed November 9,
2020, (“Amended Motion”), and 1n Suppoit thereof states as follows:

TIMELINE & BACKGROUND

1. On Novemberi4, 2019, Plaintiff filed its original Complaint that sought to create
a private right of@ction under Fla. Stat. § 905.27, in the interest of “furthering justice”, to compel
disclosure of the testimony, minutes, and other evidence presented in 2006 to the Palm Beach
County grand jury, as to Jeffrey Epstein, (the “Requested Materials™).

2. On November 26, 2019, the State Attorney and his office received an engagement
letter and attorney-client contract from the undersigned counsel and his law firm and later executed

said contract. [Def.Ex.1].

FILED: PALM BEACH COUNTY, FL, JOSEPH ABRUZZO, CLERK, 07/29/2021 02:32:06 PM



3. On December 6, 2019, the State Attorney filed his Motion to Dismiss Plaintiff’s
Complaint. Notably, this filing put Plaintiff on notice that “Despite Plaintiff’s allegations to the
contrary, Defendant Aronberg is not in custody or control of the records sought and is therefore
not a proper party to this action.” On December 13, 2019, the Clerk also filed a Motion to Dismiss.

4, On January 17,2020, Plaintiff filed its First Amended Complaint, which in addition
to its original claim under § 905.27 Fla. Stat., (“Count II”’), added a claim for Declaratory Relief,
(“Count I”), that sought an order declaring that the State Attorney and the,Clerk disclose the
Requested Materials so Plaintiff could use those materials for the purpose ofanforming the public.

5. On January 24, 2019, the State Attorney and the«Clerk €ach filed an Answer to
Count I of the First Amended Complaint and a Motion to/Dismiss/Count II (“Answer/Motion to
Dismiss). This filing by the State Attorney again notified\Plamtiff that:

It is significant to emphasize that despite'Plamtiff’s allegations to the contrary,

Defendant Aronberg and the Office of the State Attorney for the Fifteenth Judicial

Circuit are not in custody or contrel of the records sought herein, and therefore

Defendant Aronberg is not a properparty to this action. In fact, Defendant, Sharon

R. Bock, as Clerk and Comptroller, of Palm Beach County, Florida, admits that it is

the custodian in possessioti-of the.documents that are the subject of this action.

[See, Aronberg Answer/Motion to*Dismiss Count II, p. 12]

6. On June 3,'2020, Chief Judge Marx held a hearing on the State Attorney’s and
Clerk’s Motionsito Dismiss Count II. [Def.Ex.2].

7. OnJune 8, 2020, the Court entered its Order Granting Defendants’ Motions to
Dismiss Count II of Plaintiff’s First Amended Complaint with Prejudice (“Order”). [Def.Ex.3].

8. Immediately following the Court’s Order, on June 8, 2020, the State Attorney,
through the undersigned counsel, served Plaintiff with a demand pursuant to § 57.105 Fla. Stat.,

to voluntarily dismiss/withdraw the First Amended Complaint and the claims against the State

Attorney, along with a Motion for Attorneys’ Fees (“§ 57.105 Demand”). [Def.Ex.4]. As a result



of the Order, only Count I of Plaintiff’s First Amended Complaint remained, which sought
Declaratory Relief under § 86.011, Fla. Stat.

9. In serving his § 57.105 Demand on Plaintiff, the State Attorney properly put
Plaintiff on notice that he would seek sanctions by filing the § 57.105 Motion for Attorneys’ Fees
if Plaintiff failed to dismiss the remainder of its First Amended Complaint within 21 days of service
of the § 57.105 Demand.

10.  Likewise, the State Attorney’s § 57.105 Demand specifically,informed Plaintiff
that:

First and foremost, the [First Amended] Complaint is not.supporteéd by the material

facts necessary to establish the claims asserted because neither Defendant

Aronberg, nor The Office of the State Attorney forthe Fifteenth Judicial Circuit 1s

in custody or control of the 2006 grand jury matertals sought therein. Simply put,

the declaratory relief sought by the Plaintiff seeksyrecords from my client that are

impossible for him or his office to produce. “Accordingly, Defendant Aronberg is

not a proper party to this action because no,matter what, he and his office do not

have possession, custody, or control 6f'the Requested Materials.

Moreover, even if the Plaintiff ‘weresto prevail in the declaratory action, Mr.

Aronberg would be unable to comply with any court order granting disclosure of

the requested documents/because neither Mr. Aronberg nor The Office of the State

Attorney for the Fifteenth Judicial Circuit have possession, custody, or control of

the 2006 Epstein grand jury-records.

11. On June 23¢ 2020, Plaintiff’s counsel sent a response to the § 57.105 Demand
refusing to withdraw ‘the remainder of the First Amended Complaint as to the State Attorney.
[Def.Ex.5].

12,5, After receiving Plaintiff’s June 23, 2020, response refusing to withdraw the
remainder of the First Amended Complaint and waiting the prerequisite “21 days after service of

the motion” the State Attorney’s § 57.105 Motion for Attorneys’ Fees was filed with this Court on

July 1, 2020, (hereinafter “First Motion for Attorneys’ Fees”). [Def.Ex.6].



13.  Thereafter, on August 18, 2020, the State Attorney filed his Motion for Summary
Judgment, which included the Affidavit of the State Attorney (“Affidavit”), [Def.Ex.7], and
proceeded, on October 21, 2020, to file a Motion to Set Hearing on the State Attorney’s Motion
for Summary Judgment after it became clear that there would be no resolution of this matter
without the Court’s intervention.

14. Nonetheless, later the same day, October 21, 2020, rather thansetting and
participating in a hearing on the merits as to State Attorney’s Motion for-Summary Judgment,
Plaintiff filed its Notice of Dropping the State Attorney from the instant case; pursuant to Rule
1.250(b), Florida Rules of Civil Procedure. [Def.Ex.8].

15.  As the filing of Plaintiff’s Notice of Dropping the State Attorney operates as an
adjudication on the merits as to the State Attorneysthe*Amended Motion for Attorneys’ Fees,
(“Amended Motion”), was filed November 9, 2020,to include the entirety of the State Attorney’s
legal fees up to that date. [Def.Ex.9].

MEMORANDUM OF LAW

I. LEGAL STANDARD

“The central purpose.of § 57.105, Fla. Stat., is, and always has been, to deter meritless
filings and thus stfeamline ‘the administration and procedure of the courts. Thus, the post-1999
version of § 57.105 has expanded the circumstances where fees should be awarded and the purpose
is to deter"meritless filings.” Davis v. Bailynson, 268 So. 3d 762, 769 (Fla. 4th DCA 2019); See
Bionetics Corp. v. Kenniasty, 69 So. 3d 943, 948 (Fla. 2011). Accordingly, § 57.105, Fla. Stat.
provides the following language authorizing the award of attorneys’ fees as sanctions in actions
such as the present litigation:

(1)  Upon the court’s initiative or motion of any party, the court shall award a
reasonable attorney’s fee, including prejudgment interest, to be paid to the



prevailing party in equal amounts by the losing party and the losing party’s attorney
on any claim or defense at any time during a civil proceeding or action in which
the court finds that the losing party or the losing party’s attorney knew or should
have known that a claim or defense when initially presented to the court or at any
time before trial:
(a) Was not supported by the material facts necessary to establish the
claim or defense; or
(b) Would not be supported by the application of then-existing law to
those material facts.

Fla. Stat. § 57.105 (1).

Hence, in addition to a motion by any party, “Section 57.105(1), elearly and explicitly
confers upon the trial court the authority to award attorney's fees to the prevailing party upon the
court's initiative, if the court finds that the losing party . . . knew omshould’have known that a claim
or defense when initially presented to the court or at any time before trial . . . [w]as not supported
by the material facts necessary to establish the claim/Or defense” or would not be supported by the
application of then-existing law to those material facts. "Koch v. Koch, 47 So. 3d 320, 324 (Fla. 2d
DCA 2010).

Moreover, “[u]nder [§ 57.105,)Fla.»Stat.] the legislature has expressed its unequivocal
intent that where a party files a meritless claim, suit or appeal, the party who is wrongfully required
to expend funds for attorneys’ fees is entitled to recoup those fees.” Martin County Conservation
Alliance v. Martin“County, 73 So. 3d 856, 857 (Fla. 1st DCA 2011) (finding that “Courts are not

at liberty to disregard the legislative mandate that courts shall impose sanctions in cases without

foundatiofrinnmaterial fact or law. The word “shall” in § 57.105, Fla. Stat., evidences the legislative

intent to impose a mandatory penalty to discourage baseless claims, by placing a price tag on

losing parties who engage in these activities. Section 57.105 expressly states courts “shall” assess

attorney’s fees for bringing, or failing to dismiss, baseless claims or defenses.”).



Additionally, “[s]ection 57.105 does not require a finding of frivolousness to justify
sanctions, but only a finding that the claim lacked a basis in fact or law” and “does not require a
party to show complete absence of a justiciable issue of fact or law.” Martin County Conservation
Alliance v. Martin County, 73 So. 3d 856, 865 (Fla. 1st DCA 2011). However, “[w]here there is
an arguable basis in law and fact for a party’s claim, a trial court may not sanction that party under
section 57.105.” Minto PBLH, LLC v. 1000 Friends of Florida, Inc., 228 So. 3d 147,449 (Fla. 4th
DCA 2017).

Finally, in determining an award of sanctions under § 57.105, the“wrial court’s findings
“must be based on substantial competent evidence” and the trial.eourt “must make an inquiry into
what the losing party knew or should have known during the fact-establishment process, both
before and after the suit was filed.” See Trust Mortgs LLC c. Ferlanti, 193 So. 3d 997, 1001 (Fla.
4th DCA 2016); See also Chue v. Lehman, 21 Se.3d 8§90, 891-92 (Fla. 4th DCA 2009).

I THE STATE ATTORNEY’S AMENDED MOTION IS NEITHER IN VIOLATION

OF THE 21-DAY SAFE HARBOR-PROVISION IN FLA. STAT. § 57.105(4), NOR

WAS THE AMENDED MOTIONMOOT UPON FILING.

A. The Amended Motion does not violate the 21-day safe harbor provision
because Plaintiff dropped the State Attorney from the action prior to the filing
of the Amended Motion.

“Section 57:105(4), Florida Statutes creates an opportunity to avoid the sanction of
attorney's fees by cteating a safe period for withdrawal or amendment of meritless allegations and
claims”*Daviswv. Bailynson, 268 So. 3d 762, 769 (Fla. 4th DCA 2019). Specifically, the relevant
portion of the Statute states:

A motion by a party seeking sanctions under this section must be served but may

not be filed with or presented to the court unless, within 21 days after service of the

motion, the challenged paper, claim, defense, contention, allegation, or denial is not

withdrawn or appropriately corrected.

Fla. Stat. § 57.105(4). Likewise, “[t]he primary purpose of the safe harbor provision of §



57.105(4), Fla. Stat., is to provide the recipient of a motion for an award of costs and attorney's
fees with notice and the opportunity to withdraw or abandon a frivolous claim before sanctions are
sought.” MC Liberty Express, Inc. v. All Points Servs., 252 So. 3d 397, 404 (Fla. 3d DCA 2018).

Here, Plaintiff contends that the State Attorney “did not serve his Amended Motion at any
time before filing it, and thus failed to comply with the 21-day notice provision....” [Def.Ex.10,
p. 6]. Plaintiff claims that for this reason alone the Amended Motion should be defiied and cites
in support of their argument Lago v. Kame By Design, LLC, 120 So. 3d 73, 75«(Flai4th DCA 2013)
(holding that “if a party files a subsequent or amended motion for sanctionstunder section 57.105
and raises an argument that was not raised in the original motion«for section 57.105 sanctions, the
subsequent motion must independently comply with the twenty=ene-day ‘safe harbor’ provision
of Section 57.105(4).”).

Despite Plaintiff’s assertion, the instantcase is distinguishable from Lago, as the rule set
forth therein does not apply based on the-facts and timeline of this action. In Lago, the plaintiff
served its § 57.105 demand and accompanying motion for attorneys’ fees on June 30, 2011. After
waiting for the requisite 21-day safe ‘harbor period to pass, the plaintiff filed its motion for
attorneys’ fees with the court.on July 29, 2011. The plaintiff then filed an amended motion for
attorneys’ fees with,the court on September 20, 2011. The court entered an order granting the
plaintiff’s motion for § 57.105 attorneys’ fees on October 25, 2011. The defendant filed a motion
for reh€ating“and on September 5, 2012, the court reheard the argument for attorneys’ fees,
ultimately upholding its October 25, 2011 order. Significantly, during the September 5, 2012

rehearing, the defendant withdrew its offending motion that triggered the plaintiff’s § 57.105



demand and motion for attorneys’ fees. Eventually, on August 7, 2013, the trial court’s order was
remanded by the 4th DCA based on the rule set forth above.!

Thus, in Lago, because the case was still active when the plaintiff’s amended motion for
attorneys’ fees was filed and was not served on the defendant in compliance with the 21-day safe
harbor provision before it was filed with the court, pursuant to § 57.105, the defendant was entitled
to notice and an opportunity to change its position and withdraw its offending motiofrbefore being
sanctioned.

The timeline of events in the instant action stands in stark contrastste’that of Lago and
accordingly necessitates a different result. Here, Plaintiff was sesved with the State Attorney’s §
57.105 Demand and its accompanying First Motion for Attorneys? Fees on June §, 2020. On June
23, 2020, Plaintiff’s counsel sent a letter in response indicating Plaintiff’s refusal to drop the Count
I of the First Amended Complaint against the State Atterney. After waiting for the requisite 21-
day safe harbor period to pass, the State Attorney’s First Motion for Attorneys’ Fees was properly
filed with the Court. Over 4-months later, after settlement negotiations failed and after the State
Attorney’s Motion for Summaty Judgment was filed, Plaintiff dropped the State Attorney as a
party. [Def.Ex.8]. Significantly, only after Plaintiff dropped the State Attorney as a party, and
thus had no abilitysto change its position, was the Amended Motion filed. Based on this fact
pattern, the Lago rule does not apply here.

Despite Plaintiff’s decision to drop the State Attorney as a party, the Florida Rules of Civil
Procedure and the courts of Florida are clear. Because Rule 1.250 specifies that a party is dropped

“in the manner provided for voluntary dismissal in Rule 1.420(a)(1),” dropping a party therefore

! Notably, the court in Lago v. Kame By Design, LLC, 120 So. 3d 73, 75 (Fla. 4th DCA 2013), despite finding that the
plaintiff’s amended motion for attorneys’ fees was improper, the trial court was instructed to rule as to the plaintiff’s
original motion for attorneys’ fees as it was properly served and filed pursuant to § 57.105, Fla. Stat.



“operates as an adjudication on the merits.” See, Siboni v. Allen, 52 So. 3d 779, 781 (Fla. 5th
DCA 2010); Rule 1.420(a)(1) Fla. R. Civ. P. Notably, Plaintiff admits that “the entire action,
which necessarily included Count I [of the First Amended Complaint], was dismissed as to [the
State Attorney] on October 21, 2020. [Def.Ex.10, p.7]. Nonetheless, as a result of dropping the
State Attorney from the case, Plaintiff not only effectively made an admission that its allegations
against the State Attorney have no basis in fact or law, but also concluded the cas€as+to the State
Attorney and thereby became the losing party in this action.

Consequently, unlike the fact scenario and timeline in Lago, because.Plaintiff concluded
the instant litigation by dropping the State Attorney from thewaction before the filing of the
Amended Motion, it was impossible to give Plaintiff an opportunity to respond and withdraw its
Count I of the First Amended Complaint since Plaintiff had already done so, and therefore there
can be no violation of the 21-day safe harbor previsionjset forth in Fla. Stat. § 57.105(4).

Based on the foregoing, the State Attorney’s Amended Motion does not violate the 21-day
safe harbor provision because Plaifitiff. dropped him from the action prior to the filing of the
Amended Motion, and therefore Plaintiff was not prejudiced by the filing of the Amended Motion.
Accordingly, as further set*forth below, Plaintiff has exposed itself to § 57.105 attorneys’ fees as
sanctions for failing,to drop the State Attorney as a party within the 21-day safe harbor period.

B. The State Attorney’s Amended Motion was not moot upon filing, but rather
was’ properly filed at the conclusion of the litigation to fully incorporate the
entirety of the State Attorney’s legal fees to date.

Oddly, Plaintiff also contends that because the State Attorney was dropped from the action

nineteen days before the State Attorney’s Amended Motion was filed, the Amended Motion 1s
somehow moot. [Def.Ex.10]. Not only does Plaintiff fail to provide any authority in support of

this position, taking such a position lacks any logical reasoning or common sense. To be clear, the



State Attorney’s First Motion for Attorneys’ Fees was properly served and later filed pursuant to
the statutory instructions set forth in § 57.105. When Plaintiff failed to withdraw its remaining
claim against the State Attorney within the 21-day safe harbor period it exposed itself to sanctions
under the Statute despite eventually dropping the State Attorney more than 4-months after the §
57.105 Demand was made. As set forth at length above, Plaintiff’s dropping of the State Attorney
as a party acted as an adjudication on the merits against Plaintiff. Thus, at that time'thesafe harbor
provision of § 57.105(4) no longer applied to Plaintiff because it acquiesced to:the'State Attorney’s
demand, albeit late, no longer had any opportunity to respond, and” was*undble to change its
position or react to the Amended Motion as the State Attorney was,no loniger an active party in the
lawsuit.

Furthermore, the Amended Motion was not moot at the time of filing because when it was
filed it incorporated the entirety of the State Atterney’s/fees from the time of serving the § 57.105
Demand through the time that the StateAttorney was dropped from the case and the action
concluded. There is nothing improper about the Amended Motion or any argument or authority
offered by Plaintiff that would make the Amended Motion moot. Likewise, amended motions for
attorneys’ fees are filed consistently as a matter of course to include the entirety of fees in a lawsuit.
Here, the State Attorney’s total legal fees were able to be calculated and submitted at the time of
filing the Amended Motion.

C: The State Attorney’s First Motion for Attorneys’ Fees is not insufficient and
was properly filed in accordance with the procedures set forth in § 57.105.

Plaintiff argues that the State Attorney’s First Motion for Attorneys’ Fees “was insufficient
under Fla. Stat. § 57.105 when filed [because] it set forth no substantive arguments as to why
Count I of the Amended Complaint was [un]supportable based on material facts in the record or

the application of existing law to those facts.” [Def.Ex.10, p. 8]. Despite Plaintiff’s contention,

10



Fla. Stat. § 57.105 has no such requirement regarding the contents of a motion for attorneys’ fees
served in conjunction with a § 57.105 demand. In fact, regarding § 57.105 motions for attorneys’
fees the Statute is limited to the following language regarding the safe harbor provision:

A motion by a party seeking sanctions under this section must be served but may

not be filed with or presented to the court unless, within 21 days after service of the

motion, the challenged paper, claim, defense, contention, allegation, or denial is not

withdrawn or appropriately corrected.
Fla. Stat. § 57.105(4). Moreover, the State Attorney’s June 8, 2020 § 57.105 Démand specifically
sets forth the reasons why Count I of the First Amended Complaint had nho basis in fact or law.
Likewise, the State Attorney’s First Motion for Attorneys’ Fees specifically states that:

[O]n June 8, 2020, Plaintiff was served with a copy ofthis Motion, together with a

letter from the undersigned attorney, in accordance with subsection (4) of the above

Statute, demanding dismissal of the [First Amended] Complaint, at least 21 days

prior to the filing of this Motion. In said Aetten, Deéfendant’s attorney advised

Plaintiff of the facts which establish that the [First Amended] Complaint is without

support of the facts or the law.

[Def.Ex.6]. Accordingly, the State Attorney properly put Plaintiff on notice that he would seek
attorneys’ fees as sanctions under § 57:10501f the First Amended Complaint was not withdrawn
during the 21-day safe harbor period. Hence, regardless of the length or breadth of the First Motion
for Attorneys’ Fees, it was filed properly within the statutory procedures set forth in § 57.105 and
cannot be considered insufficient despite Plaintiff’s contention.

In addition, Plaintiff asserts that “[a] motion for sanctions must be supported by the record
evidence atthe time it is filed” [and] “[b]ecause the First Motion was not so supported, it fails
under the [S]tatute.” [Def.Ex.10, p. 8]. In support of this argument, Plaintiff asserts that there was
no record evidence supporting the State Attorney’s statement from the § 57.105 Demand that it

was impossible for him to provide the Requested Materials because he has no possession, custody,

or control of them.
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Despite Plaintiff’s argument here, Plaintiff has failed to provide any supporting authority
whatsoever and there is no statutory requirement or language in § 57.105 that supporting record
evidence must exist to properly serve a § 57.105 demand and motion for attorneys’ fees. “The
central purpose of § 57.105, Fla. Stat., 1s, and always has been, to deter meritless filings and thus
streamline the administration and procedure of the courts.” Davis v. Bailynson, 268 So. 3d 762,
769 (Fla. 4th DCA 2019). In this vein, a § 57.105 demand and accompanying motionfetattorneys’
fees can be filed at any time after a lawsuit is initiated, hence even directly in-response to the filing
of a complaint, regardless of whether any record evidence exists at the time.in support of the §
57.105 demand. In fact, § 57.105(1) specifically states in pertinent part that:

[T]he court shall award a reasonable attorney’s fee ... omany claim or defense at

any time during a civil proceeding or action in which'the/court finds that the losing

party or the losing party’s attorney knew or“should Have known that a claim or

defense when initially presented to the court'er at any time before trial:

(a) Was not supported by the~matertal facts necessary to establish the
claim or defense; or

(b) Would not be supperted by the application of then-existing law to
those material facts.

Fla. Stat. § 57.105(1).

Consequently, the foregoing indicates that the State Attorney’s First Motion for
Attorney’s Fees, as served(and filed, is sufficient under § 57.105 to seek sanctions from
Plaintiff for its failure to drop the State Attorney from the instant lawsuit within the 21-day
safe harbor'provision after being notified why its First Amended Complaint had no basis
in fact or law. Furthermore, as set forth at length above, despite Plaintiff’s contention, the
State Attorney had no obligation to serve his Amended Motion prior to filing it with the

Court as Plaintiff had already dropped him from the case when it was filed.
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III. THE COMPETENT, SUBSTANTIAL EVIDENCE ON THE RECORD SHOWS
THAT THERE IS NO ARGUABLE BASIS IN LAW OR FACT FOR THE ISSUES
RAISED IN PLAINTIFF’S COUNT I, WHICH NOT ONLY LACK A GOOD
FAITH ARGUMENT FOR THE INTERPRETATION OF EXISTING LAW OR
ESTABLISHMENT OF A NEW LAW WITH A REASONABLE EXPECTATION
OF SUCCESS, BUT ALSO ARE NEITHER NOVEL OR COMPLEX.

In determining an award of sanctions under § 57.105, the trial court’s findings “must be
based on substantial competent evidence” and the trial court “must make an inquiry into what the
losing party knew or should have known during the fact-establishment proces§, both before and
after the suit was filed.” See Trust Mortg., LLC c. Ferlanti, 193 So. 3d 997, 1001'(Fla. 4th DCA
2016); See also Chue v. Lehman, 21 So. 3d 890, 891-92 (Fla. 4th DCA 2009).

Here Plaintiff relies on § 57.105(3)(a), which sets fotth a scenario where sanctions are
improper under the Statute:

3) Notwithstanding subsections (1) and%(2), monetary sanctions may not be
awarded:
(a) Under paragraph (1)(b) if, the Court determines that the claim or
defense was initially presented to the court as a good faith argument for the

extension, modification, ox reversal of existing law or the establishment of
new law, as it applied to-theymaterial facts, with a reasonable expectation

of success.
Fla. Stat. § 57.105(3)(a).

In support of its position, Plaintiff unpersuasively relies on the court’s determination in MC
Liberty Expressydnc. vwAIl Points Servs., Inc., 252 So. 3d 397, 403 (Fla. 3d DCA 2018) (finding
that “[w]here ‘awpatty reasonably believes the factual basis for its claim exists, it is entitled to
proceed with its claims and seek to prove those facts. If attempts to prove those facts are fruitless,
that is still not cause for sanctions where the party’s initial belief was well founded.” Likewise,
Plaintiff asserts that “even in absence of existing supportive law, if the claim at issue was presented
as a good-faith argument for the extension or modification of existing law or the establishment of

new law, with a reasonable expectation of success, the Court cannot sanction the party or its
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attorney.” See Key Biscayne Gateway Partners, Ltd. v. Village Council for Village of Key
Biscayne, 240 So. 3d 84, 87 (Fla. 3d DCA 2018).
A. The defense to the issuance of sanctions under § 57.105(3)(a) does not protect
Plaintiff because as applied to the material facts, Plaintiff has failed to provide
a good faith argument with a reasonable expectation of success.

Notably, Plaintiff’s arguments exclude the limitation that the § 57.105(3)(a) defense only
applies to demands made under § 57.105(1)(b). Accordingly, Plaintiff’s attempt to=prevent an
award of sanctions here only applies to whether Plaintiff or Plaintiff’s attorney “knew or should
have known” that the First Amended Complaint “when initially preseéntedte-the court or at any
time before trial ... (b) would not be supported by the application of then-existing law to those
material facts necessary to establish their claim.” [See, § 57.105¢1)(b)].

Despite Plaintiff’s argument that sanctions pursuant to’§ 57.105(1)(b) are unjustified based
on the defense provided under § 57.105(3)(a),Plaintiff’s argument fails as there is no arguable
basis in law that the State Attorney provide,the Requested Materials. In determining an award of
sanctions under § 57.105, the trial courb<‘must make an inquiry into what the losing party knew or
should have known during the fact-establishment process, both before and after the suit was filed.”
See Trust Mortg., LLC c. Ferlanti, 193 So. 3d 997, 1001 (Fla. 4th DCA 2016); See also Chue v.
Lehman, 21 So. 3d890, 891-92 (Fla. 4th DCA 2009). Here, Plaintiff’s fact-establishment process
began before/either of its original Complaint or First Amended Complaint were filed. Notably,
both pl€adings.revolved around Plaintiff’s arguments for a private right of action under Fla. Stat.

§ 905.27 and whether The Palm Beach Post had constitutional and statutory standing to overcome

grand jury secrecy provisions “in furtherance of justice.”
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As Plaintiff researched § 905, Fla. Stat. it would seem reasonable that Plaintiff would have
encountered § 905.17, Fla. Stat. during its fact-establishment process. Notably, regarding the
disclosure of grand jury materials, § 905.17(1) states:

The notes, records, and transcriptions are confidential and exempt from the

provisions of s. 119.07(1) and s. 24(a), Art. I of the State Constitution and shall be

released by the clerk only on request by a grand jury for use by the grand jury or
on order of the court pursuant to s. 905.27.

Accordingly, based on the clear, unambiguous statutory languagé set forth in §
57.105.17(1), only the Clerk, not the State Attorney, may release grand juty materials pursuant to
an order of the court. Thus, it is apparent that the State Attorney and his office lack the legal
authority to obtain and deliver the Requested Materials demanded by Plaintiff in Count I of the
First Amended Complaint.

Regardless of whether Plaintiff actually knew’ of the controlling provision set forth in §
905.17(1) during its fact-establishment proeess, Plamntiff was not only on constructive notice of
said statutory provision, Plaintiff was.specifieally informed of this provision in several instances
prior to the State Attorney being dropped as a party. Nonetheless, based on Plaintiff’s own
research, statutory constructive netice, the State Attorney’s affidavit, all of the pleadings and
correspondence in this mattér as well as through the State Attorney’s office press release and social
media accountsseand €hief Judge Marx’s statements during the June 3, 2020 hearing, Plamntiff
should have known that Count I of the Amended Complaint “would not be supported by the
applicationvof then-existing law to [the] material facts” in this action. See § 57.105(1)(b).

B. Sanctions against Plaintiff are appropriate under § 57.105(1)(a) as Plaintiff

knew or should have known that Count I was not supported by the material
facts necessary to establish the claim or defense.

Even if Plaintiff were somehow successful in defending against sanctions based on a good

faith argument for a reasonable expectation of success pursuant to § 57.105(1)(b), sanctions would
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still be appropriate against Plaintiff pursuant to § 57.105(a) regardless of Plaintiff’s alleged “good
faith belief” or “reasonable expectation of success.” Section 57.105(1)(a) states that “the court
shall award a reasonable attorney’s fee ... on any claim or defense at any time during a civil
proceeding or action in which the court finds that the losing party or the losing party’s attorney
knew or should have known that a claim or defense when initially presented to the court or at any
time before trial ... (a) was not supported by the material facts necessary to establish*the claim or
defense.”

As to § 57.105(1)(a), the material facts showing that Plaintiff’s claim-has no reasonable
expectation of success have been open, obvious, and apparent to.everyone involved in this matter
from the start. Specifically, the State Attorney’s position has been/consistent: neither he nor his
office has possession, custody, or control of the Requé€sted,Materials and therefore the declaratory
relief sought by Plaintiff seeks materials that are impossible for the State Attorney or his office to
produce and he is not a proper party to thisvaction.”|Def.Ex.7, §9 3-4]. Again, these material facts
negating Plaintiff’s claim against the State Attorney were not only set forth in the June 8, 2020, §
57.105 Demand Letter, but have been|the basis for the State Attorney’s defense in every pleading,
filing, and/or correspondenice,in this matter.

Plaintiff shiould have known from the initiation of the case that the First Amended
Complaint was not' supported by the material facts necessary to establish their claim for declaratory
relief; and;at'the very least, Plaintiff should have known that its First Amended Complaint was
not supported by the material facts after Judge Marx’s statements during the June 3, 2020 hearing
on Defendant’s Motion to Dismiss Plaintiff’s Count II. During that hearing, Chief Judge Marx
drew a bright line as to when Plaintiff knew or should have known that Count I of the Amended

Complaint had no basis in fact or law since the relief sought thereby is impossible for the State
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Attorney to perform. Specifically, Chief Judge Marx made the following statements putting
Plaintiff on notice if they weren’t already:

“I must look at the four corners of the motion, which alleges that the State Attorney,
Dave Aronberg, and the clerk and comptroller, Sharon Bock, actually have custody
and control of these grand jury proceeding. Whether that is true or not is not for
this court to determine because I'm looking simply at the four corners of the
complaint. But, not for nothing, I think we all know that they don’t have control
and custody of the records.” [June 8, 2020 Hearing Transcript, p. 3:18 —4:1]:

“I think we can all agree ... that the state attorney doesn’t have these recotrds.” [June
8, 2020 Hearing Transcript, p. 5:17-19].

“I’m asking you, how are the clerk and the state attorney the propetidefendants?”
[June 8, 2020 Hearing Transcript, p. 8:4-6].

“I’'m puzzled by the procedural posturing of this cas€,naming the state attorney.
And, you know, I’'m further stymied by the fact that youtallege in your complaint
that they have — particularly David Aronberg the State Attorney — that he has these
records.” [June 8, 2020 Hearing Transcript, p--8:8-14).

“[O]kay, let’s run this all the way out. A.et’s say you win and you get a judgment
against the State Attorney Dave Aronberg. What’s he supposed to do with 1t? He
can’t release the grand jury testimeny. Hehas no authority whatsoever to do that.”
[June 8, 2020 Hearing Transcriptyp--8:48-22].

“And the only thing we’re here today about is why should the clerk and the state
attorney have to defend a civil action when it’s a [im]possibility of performance?
They — even if you were to*win and get a judgment against them, they cannot give
you what they don’tthave.” [June 8, 2020 Hearing Transcript, p. 10:21 — 11:1].

“I’'m simplyssaying why should these two entities have to defend this lawsuit when
even down thewoad if [you] win they can’t give you what they don’t have?” [June
8, 2020 Hearing Transcript, p. 11:12-15].

“Amndyyou know, really, I want you to boil it down for me as to this — let’s take it
all the way down the road. You win. You get a judgment against the clerk and the
state attorney. I know there’s other reasons why you might have filed it this way.
But I’'m just simply puzzled because I do hear what the clerk and the state attorney
are saying, and that is, performance is impossible. They don’t have the records and
cannot — absolutely. There’s not even an inch of wiggle room — that they could
release the records even if you got a judgment. It is solely a determination for the
court. I, frankly, think, you know, there’s ways to get to your records. There’s ways
to get confidential records. But it isn’t by suing the state attorney and the clerk.”
[June 8, 2020 Hearing Transcript, p. 16:12 — 17:3].
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“Even assuming arguendo that they have the records — we know they don’t — you

were to get a judgment against them, how would you expect them to perform?”

[June 8, 2020 Hearing Transcript, p. 17:6-9].

“What do you mean? What do you mean? They’re not trying to block it. They’re

saying that despite the fact — let’s just talk about the clerk, because we all know the

state attorney doesn’t have it.” [June 8, 2020 Hearing Transcript, p. 17:23 — 18:2].

In fact, during the Motion to Dismiss hearing, Plaintiff’s counsel, Ms. Boyagian,
acknowledged on the record the State Attorney’s assertion that he does not havespossession,
custody, or control of the Requested Materials:

“My understanding 1s that the state attorney has asserted that he dees not have

possession. It’s not my understanding that the clerk has taken that position. So the

clerk may indeed be the — someone who does have _pessession, custody, and

control.” [June 8, 2020 Hearing Transcript, p. 9:1-6].

“Two points, your Honor: One is that, again, the cletk did not assert in her papers

that she does not have control. That is a posttionithat'the State Attorney’s Office

has asserted.” [June 8, 2020 Hearing Transctipt, p.”17:10 - 13].

Consequently, following the June 342020 Motion to Dismiss Hearing, at the very least,
Plaintiff knew or should have known under§-57:105(1)(a) that Count I of the Amended Complaint
“was not supported by the material facts necessary” to establish their claim. See Fla. Stat. §
57.105(1)(a). In fact, later the same day that Chief Judge Marx entered her Order Granting
Defendants’ Motions to Dismiss Count II with Prejudice, the State Attorney’s § 57.105 Demand
and accompanying First Motion for Attorneys’ Fees was served on Plaintiff explaining the
impossibility ofithe State Attorney being able to provide the Requested Materials. Accordingly,
the foregoing not only shows that § 57.105 sanctions are justified against Plaintiff, but also that
there is no arguable basis in fact that the State Attorney provide the Requested Materials.

C. Plaintiff’s Count I is neither novel nor complex as it merely seeks declaratory

relief and because the State Attorney’s lack of possession, custody, or control

of the Requested Materials creates an impossibility of performance.

Plaintiff also argues that “Where an issue is novel and complex, sanctions under Section
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57.105(a) may not be imposed.” Grove Key Marina, LLC v. Casamayor, 166 So. 3d 879 (Fla. 3d
DCA 2015). However, despite Plaintiff’s reliance on Casamayor, there is nothing in the court’s
opinion that stands for the proposition that Plaintiff asserts. Nonetheless, the Fist District Court

of Appeal in Martin County Conservation Alliance v. Martin County, 73 So. 3d 856, 864 (Fla. 1st

DCA 2011), stated that “[w]ere we to determine that complex cases are immune from sanctions
under section 57.105, we would be abdicating our duty and violating Article 11, seetien 3 of the
Florida Constitution.” Moreover, while Plaintiff’s Count II may fall into.the category of being
“novel” since it sought a private right of action under § 905.27; however, Plaintiff’s Count I does
not rise to such a level as it merely seeks declaratory relief. Regardless, Plaintiff’s arguments in
support of Count I have no good faith basis or reasonable expectation of success as further set forth
below.

Here, it 1s apparent that Plaintiff’s Count for deelaratory relief is neither novel or complex.
All of the available facts since the initiation of the'case and thereafter have stood in stark contrast
to Plaintiff’s alleged “well-founded belief?>"and “good faith” argument in support of Count I.
Oddly, in arguing for novelty and complexity, Plaintiff heavily relies on its Count II for a private
right of action under § 90527, Fla. Stat. and whether 7he Palm Beach Post had constitutional and
statutory standing/te overcome grand jury secrecy provisions “in furtherance of justice.” See
905.27.2 Notably, Chief Judge Marx’s June 8, 2020 Order Dismissing Count IT with Prejudice
already“dispensed of any further argument on this matter, but nonetheless Plaintiff seems

compelled to continually attempt to raise the issue. Nonetheless, based on the dismissal with

2 Although Plaintiff makes an attempt to continually argue Count II after it was dismissed with prejudice it is
significant to note that ““if an action asserts a theory of liability using more than one, but separate, factual scenarios
in support of the theory, and one of the factual scenarios meets the criteria for a 57.105(1) fee sanction because it is

not supported by law, the sanction must be ordered.” Davis v. Bailynson, 268 So. 3d 762, 769 (Fla. 4th DCA 2019).
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prejudice of Count II, the only matter remaining before the Court is Plaintiff’s Count I for
declaratory relief.

Here, Plaintiff’s argument for novelty and complexity fails as to Count I, regardless of
Plaintiff’s reliance on “Constitutional provisions and interpretive case law, along with Fla. Stat. §
905.27” ... “to propose a good faith interpretation of existing law in support of its declaratory relief
claim in Count I.” [Def.Ex.10, p. 10]. The simple fact of the matter is that Count I"ts'neither novel
or complex because Count I merely seeks declaratory relief and the StatezAttorney’s lack of
possession, custody, or control creates an impossibility of performanceas to Coeunit I, which greatly
simplifies the determination of whether the State Attorney is liable here.

Additionally, Plaintiff was on notice and should have knewn that the State Attorney had
no possession, custody, or control of the Requested”Materials as of November 26, 2019, at the
earliest, when the State Attorney’s Motion to Dismiss was filed in response to Plaintiff’s original
Complaint. That filing specifically stated, that ¥despite Plaintiff’s allegations to the contrary,
Defendant Aronberg is not in custody or-control of the records sought and is therefore not a proper
party to this action.” Beyond this initial notice, as set forth above, based on Plaintiff’s own
research, statutory constriietive notice, the State Attorney’s affidavit, all the pleadings and
correspondence in/this matter as well as through the State Attorney’s office press release and social
media accounts, and Chief Judge Marx’s extremely significant statements, Plaintiff should have
known that*Count I of the Amended Complaint “(a) was not supported by the material facts
necessary to establish the claim or defense; and/or (b) would not be supported by the application
of then-existing law to those material facts.” See § 57.105(1)(a) and (b). Finally, it is important
to note that in Plaintiff’s Count I for declaratory relief, the court’s role is not to create an

“extension, modification, or reversal of existing law or the establishment of a new law,” but rather
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is to provide an interpretation of existing law that clears up any ambiguity. Here, § 905.17(1) is

abundantly clear that only the Clerk can release grand jury materials pursuant to a court order; and,

it is likewise clear that not only has the State Attorney never had possession, custody, or control
of the Requested Materials, but he also lacks any legal authority to obtain and deliver the

Requested Materials.

Furthermore, as set forth in detail above and despite Plaintiff’s contentionsythere is no
arguable “good faith” basis in law and/or fact, under § 57.105(1)(a) or (b)s, or\any reasonable
expectation of success as to Plaintiff’s Count I; and therefore, sancCtionswagainst Plaintiff are
appropriate under § 57.105. See, Minto PBLH, LLC v. 1000 Friends of Florida, Inc., 228 So. 3d
147, 149 (Fla. 4th DCA 2017). Moreover, under no set of facts,did Plaintiff have a reasonable
expectation of success against the State Attorney in obtaining the sought after documents because
at no time did the State Attorney have possessiony,custody, or control over said documents. In
fact, Plaintiff acknowledged, admitted, and,acquiesced to the impossibility of the State Attorney
providing the Requested Materials #vhen Plaintiff dropped the State Attorney from the action on
October 21, 2020.

IV.  THE RECORD EVIDENCE INDICATES THAT PLAINTIFF KNEW OR SHOULD
HAVE KNOWN THE STATE ATTORNEY WAS NOT A PROPER PARTY, THAT
THERE WAS NO BASIS IN FACT ORLAW AS TO COUNT I, AND THAT THERE
WAS NO REASONABLE EXPECTATION OF SUCCESS.

Based ‘on_the foregoing arguments and record evidence set forth at length above, it is
apparent that at no time did the State Attorney have possession, custody, or control of the
Requested Materials and has no legal authority to produce or disclose the Requested Materials.
These facts were constantly and continually communicated to Plaintiff via the State Attorney and

even through Chief Judge Marx. Further, there is no rule or authority mandating that record

evidence eixist in support of a § 57.105 demand when it is made. Thus, the State Attorney is
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rendered an improper party in this action based on the foregoing and the impossibility of the State
Attorney producing or having the legal authority to produce the Requested Materials.

CONCLUSION

As set forth at length above, Defendant, Dave Aronberg, as State Attorney of Palm Beach
County, Florida, respectfully requests that the Court enter an order granting the State Attorney’s
Amended Motion for Attorneys’ Fees in its entirety and grant such other and furtheérwelief as the

Court deems necessary or proper.

JACOBS SCHOLZ &WYLER, LLC

/s/ Douglas A. Wyler

Arthurill Jacobs, Esq.

Fta. Bar No.: 10249

Richard J. Scholz, Esq.

FlarBar No.: 0021261

Douglas A. Wyler, Esq.

Fla. Bar No.: 119979

961687 Gateway Blvd., Suite 201-1
Fernandina Beach, Florida 32034
(904) 261-3693

(904) 261-7879 Fax

Primary: jacobsscholzlaw(@comcast.net

Attorneys for Defendant, Dave Aronberg

CERTIFICATE OF SERVICE

I HEREBY/CERTIFY that on this 29th day of July, 2021, a copy of the foregoing has been
electronically filed with the Florida E-File Portal for e-service on all parties of record herein.

/s/ Douglas A. Wyler
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JAacoBs . ScHOLZ & WYLER, LLC.

A LIMITED LIABILITY COMPANY OF PROFESSIONAL ASSOCIATIONS

E L O ATTORNEYS AT LAW .
H ces oF GATEWAY TO AMELIA RICHARD J. 8CHOLZ, P.A.
JACOBS & ASSOCIATES, P.A. . g RICHARD J. SCHOLZ
ey e 96/687 GATEWAY BLVD., SUITE 2011
Ast aco ' FEsvANDINA BEAGE, FLORIDA 820834 DOUGLAS A, WYLER, P.A.
———————y DOUGLAS A WYLER

TELEFHONE (504) 261-3693
FAX NO. [8Q4) 284-7879

November 26, 2019

Office of the State Attomey
15th Judicial Circuit

Atm:  Jeanne Howard

401 North Dixie Highway
West Palm Beach, FL 33401

Re:  CA Florida Holdings, LLC v. Dave Aronberg et al.
Case No.: 2019-CA-014681

Dear Mrs, Howard:

The purpose of this letter is to confirm that Jacobs Scholz'& Wyler, LLC will represent you regarding the
above-referenced matter.

Our fees will be contingent upon our success inthis matter. You will not be liable or required to pay any
monies to our office unless we are successfullin our representation of you regarding the above-referenced
litigation and receive a court order awarding attomeys’ fees.

Accordingly, should we be successful in'thismatter, you agrec to be billed for the time incurred in defending
this action at our current hourly rates,,. Atthis time, our current hourly rates are:  $475.00/hour for senior
partners, $425.00/hour for other partners, $375.00/hour for associate attorneys, and $125.00/hour for

paralegal time. -

Furthcr’more, the attorneys’ fees’paid to our firn shall be calculated by the above listed hourly rates
multiplied by the number of hours expended in defending this action or the total fee mandated and awarded
by the court order heérein, whichever is greater,

By signing’below; you agree to the terms as set forth above. Please return a signed and dated copy of this
letter to-our office. If you have any questions or concerns, please contact our office. On behalf c_»f‘ the

firm, Ave are proud to represent you in this matter.

Sincerely, D\Ivf\

Douglas A, Wyler, Esq.
For the Firm
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PROCEEDINGS
% % % % %

THE COURT: We are here today for a very"
limited purpose. I'm sure the attorneys are aware of
that, but I just don't want there to be any
confusion. We are here on Defendant Dave Ar®nberg
and Defendant Sharon Bock for the Comptroller and the
State Attorney's motion to dismiss Count II.

You're all acutely aware as the\lawyers that
this is a question of law. So we're not going to be
diving into facts and the Couxrt>will not be deciding
the merits of this motion/this morning. We are
simply here for the sole‘purpose of that motion to
dismiss. So I just_wanted to make sure that we all
stay on track and we're all on that same page.

So, Ms. Boyagian, I'll send it to you first,
Ma'am; I -- of Course, we all know that the Law 101,
I must lookat the four corners of the motion, which

"alleges that the State Attorney, David Aronberg, and
the clerk and comptroller, Sharon Bock, actually have
custody and control of these grand jury proceeding.

Whether that is true or not is not for this
court to determine because I'm looking simply at the
four corners of the complaint. But, not for nothing,

I think we all know that they don't have control and

2 ESQUIRE 600.211.DEPO (3576)
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custody of the records. But I'm going to assume that
it's correct because that's what has been alleged.

So what I first want to hear from is the
attorney for Florida Holdings with regard to,
assuming arguendo, that Florida Statute 905.27 does
create a cause of action, what relief is it that
you're seeking from -- in Count II, specifigally.

Not the dec action. We're not here on that today --
what is it you hope to get, a judgment?

MS. BOYAGIAN: Thank you, youriyHonor. Good
morning, and thank you for the privilege of appearing
before this court.

The relief we are geeking is disclosure of the
grand jury records, pursuant to the Furtherance of
Justice Exception. te/905.27. And under the First
Amendment .

The press, as your Honor is aware, has a right
of access \Under the First Amendment as a surrogate of
the pablic /-~

THE COURT: Let me just stop you for a minute.
Itd*Tike you to answer my specific question.

So I am not particularly convinced -- and I'd
like for you to address that. So we're not going to

dive into facts or the press's standing because

that's not something we're here to discuss today.... .. .|...

@ ESQUIRE 800.211.DEPO (3376)
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And I have read the voluminous paperwork --

I've received paperwbrk as -- and -- five-minute ago
from some of the other parties. But I deeply
appreciate the fact that you sent this to me so much
in advance and I have been able to spend some time
with, as I said, the voluminous paperwork that.was

provided.

But as you know, Ma'am, we are here for such an

W O ® N U R WO

extremely limited issue today, and that their motion
10 to dismiss where they state "you're\suing the wrong
11 people”; that ;he court has these Yecords.

12 And so, more importantlyy I want you to address

13 whether Section 905.27.gives you a private cause of

14 action against thé state attorney and the clerk.

15 Again, I'm going to assume the facts are true

16 that are asserted\in the motion. Whether they are or
17 not -- because,Il’/think we can all agree we're not for
18 sure if theyyever -- that the state attorney doesn't

19 have/these records. So what is it you're seeking in

20 Count) II -- not the dec action. I know you want the

21 records. I've got that. But in Count ITI,

22 specifically, what do you -- what's the relief you're
23 seeking and, more importantly, how under this statute
24 do you get to assert a private action -- a private

2 ESQUIRE 900.211.0EPO (5376
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‘clerk?

MS. BOYAGIAN: Your Honor, we are aware, of
course, that there is no expressed private right of‘
action, 905.27. But that does not end the inquiry.

| As the Florida Supreme Court statedg
"Where a statute like 905.27

forbids an act which is to Plaintiff's

injury, the party injured should have

an action." |

And that's the Smith Piezo ¢ase in the volume
of materials that we sent yous

There's no question here\that the denial of the
FIRST AMENDMENT right tof\the press is an injury which
gives rise to a right' of action.

Stated another\way, looking at the ana1ysis
that the Fischer WMetcalf Court looked at, there are
three factors\in/determining whether there ig a
private right of action where a statute does not
expre§sly provide for one.

One is whether the Plaintiff is part of the
c¢lass for which the statute is intended to protect;
gecond is a legislative history; and the third is the
underlying purposes of the statutory scheme.

The first factor I already addressed, that the

press is part of the class that the statute is

@ ESQUIRE 800.211.DEPO (3376)
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intended to benefit, being the surrogate of the

public and exercising its first amendment right.

The second issue of legislative history and the
purpose -- statutory purpose are somewhat related.
We were unable to find much legislative history on
this issue of a private right of action unde¥=the

statute.

There is nothing that says we intend to create

W 8 N0 0 W R

a private action, but there's certainly nothing that

says we do not want to create a(private right of

oy
o

action.

E_\
f._l

What we do have is that dn 1994, the same time

[
N

13 that 905.27 was reenacted, & statute that pertains to

14 the secrecy of State Grand Jury -- statewide grand'
15 juries was also enagté&d. That provision, which is

16 905.395, has no exceptions for -- for revealing these
17 records. By econtrast, the legislature intentionally
18 enacted 905727 with the Furtherance of Justice

19 Exception.

20 If the public through the press can't bring a

21 private right of action to enforce that exception or
22 to seek relief under that exception, that

23 intentionally placed exception of furthering justice

24 is essentially rendered hollow --

£ ESQUIRE 400.211.0ERO (3376)
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THE COURT: Okay. Pause for a minute.

I don't think anybody is saying that there
isn't a cause of action or that the press doesn't
have standing. That's not what I'm asking you. I'm
asking you, how are the clerk and the state attorney
the proper defendants?

So, you know, nowhere have I said thexe isn't a
cause of action. Ciearly there is. I'm puzzled by
the procedural posturing of this case naming the
state attorney.

And, you know, I'm furthér,stymied by the fact
that you allege in your complaint that they have --
particularly David Aronberg, the State Attorney --
that he has these records.

But I'm going to=assume that's true. So I'm
not telling you, Wwou don't have a cause of action.
I'm just saying, /okay, let's run this all the way
out. Let'Smsay you win and you get a judgment
against the State Attorney Dave Aronberg.

What's he supposed to do with it? He can't
release the grand jury testimony. He has no
authority whatsoever to do that.

MS. BOYAGIAN: Well, your Honor, as you stated,
this is a motion to dismiss stage, and we are

..entitled to.discovery on the issue of possession,

@ ESQUIRE ' 800.211.DEPO (3376)
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custody, and control. My understanding is that the

state attorney has asserted that he does not have

possession. It's not my understanding that the clerk

' the -- somecne who does have possession, custody, and

1
2
3
4 has taken that position. So the clerk may indeed be
5
6 control.

7

In any event, we would submit that the state
8 attorney, even it does not have actual posgession at
9 this time, it might be able to have the Jpower to
10 control or direct the entity or persons who do have
11 control and possession to release jthose -- to effect

12 the judgment.
13 THE COURT: So lef wme‘ask you this: So the

14 clerk is the keeper of ‘the record. But even if you
15 got a judgment againsther -- let's say you asserted
16 this cause of ‘action and let's say you win and you
17 get a judgment against the clerk. The clerk cannot
18 release grand jury testimony to you. Only the court
19 can.

20 So’really -- all I'm saying to you is I do not
21 understand the way this case was filed or why these
22 are the defendants because it's impossible for them
23 to perform.

24 I mean, I'm going to assume, based on your

.25 | motion, .again,. that they do have the records..  -But we.
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all know -- everyone in the room knows they do not --
that only the court -- they're -- they're with a

court interpreting. And only the court can release
the records. |

So if you get a judgment against either the
state attorney or the clerk, they cannot -- I<mean, I
guess what you're saying to me ig, well, wé,want to
do discovery and we want them to say unequivocally "I
have these records" or "I don't have (them."

And -- I mean, the law is abtindantly clear.

You cannot do it without a court determining whether,
in the furtherance of justice, the release is
appropriate.

MS. BOYAGIAN: Ahd\that is a determination
we're asking your. Henor to make, and we're asking for
an order from youf gourt.

THE COURT: /When we get to the merits of the
case, sure it is. But, again, you're asking me to
make Athat determination and for me to make a
determination of whether the grand jury records
showld be released. BAnd the only thing we're here
today about is why should the clerk and the state
attorney have to defend a civil action when it's a

possibility of performance? They -- even if you were

to win and get a judgment against them, they cannot .. .|... &
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give you what they don't have.

So -- I mean, it's as simply as this: Are
you -- . you just want to engage in some discovery for
them to absolutely assert, particularly, the state
attorney, "I don't have these records"; look to the
rules that say the moment the grand jury's ovex,

they're sealed and they're turned over and\they

15 B N ¢ N N

cannot be released without court ordex?

S So I'm not addressing the merits or whether you
10 have an exception or you're able to argue that
11 there's an exception in the furtherance of justice.
12 We're not getting there todays, ' I'm simply saying why

13 should these two entities have to defend this lawsuit

14 when even down the road\if they win they can't give
15 yvou what they don'tihave?

16 MS. BOYAGIANy;/ As your Honor stated, I'm not
17 sure that's the/case with the clerk. That was not in
18 their -- that issue was not stated in their papers.
19 THE COURT: Let me ask you this, then: Do you
20 think,‘if you got a judgment and I or the court

21 doesn't make the determination that the grand jury
22 Yecords should be released, that the clerk would be
23 able to perform?

24 Would they be able to say "here you go"? I

- 25 - |'mean, could the clerk just make that unilateral

£ ESQUIRE 00.211DEPO (3370
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decision "I'm going to release the records, sealed
confidential records"?

Does she have any authority to do that?

MS. BOYAGIAN: My understanding, your Honor, is’
that 905.27 requires a court order before the records
are unsealed.

THE COURT: Exactly. Exactly.

All right. Let me hear from Mr. Aronberg's
attorney, Mr. Wyler.

MR. WYLER: Thank you, your/Honor. . May it
please the Court --

THE COURT: Good morningy, Sir.

MR. WYLER: Good mo¥ning.

Your Honor, I justiwanted to let you know that
I spoke with counsek for the clerk, Ms. Fingerhut, a
couple of days*before this hearing, and we decided
that I would Jjust make the presentation for both of
of us, belngwthat our arguments overlap except for
the fact of who this claim -- whether they have the
récords’ or not, which, of course, we've said we don't
have custody of the records.

But, nonetheless, our arguments overlap. The
Plaintiff is attempting to assert a cause of action

under Section 905.27. That statute settled testimony

.not - to be disclosed exceptions. .So it's just

2 ESQUIRE PR p——
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1 explaining exceptions to the disclosure of the grand
2 jury testimony.
3 Our position is that it doesn't set forth a
4 cause of action and that it's impossible for us to
5 perform what they're asking;
6 I know you said you didn't really want towmget
7 into the Furthering Justice Exception, but ‘T know
8 that's what they're using as their basis to get to
9 these. But it's our position that the clear

10 unambiguous statutory language, 4t shows that this
11 disclosure only applies to a <ivil’or criminal case,
12 and that within that civil orScriminal --

13 {Speaking simultaneousiy.)

14 THE COURT: Again, %\sir -- I'm sorry. As I told

15 Plaintiff's coungel V-~

16 MR. WYLER: 's-/can only be used in the defense
17 for --

18 THE COURT: Okay. We're not there. We're not
19 discussing the merits of the case, and -- I'm not

20 ready \to cross that bridge. I'm here for a very,

21 very limited hearing today.

22 So just as I stopped Plaintiff's counsel from

23 arguing the merits of the case and whether or not the

24 Furtherance of Justice Exception will apply in this

2 ESQUIRE 80.211.0ERO (3376)
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I'm only here for the purpose of determining
whether or not the clerk and state attorney should be
dismissed. And I am bound by the four corners of the
document, which assert that you do have control and
custody over it.

So if you'll fashion your argument with xegard
to that limited purpose, I would appreciate\it.

MR. WYLER: No problem, your Honor. I
apologize. '

Within the four corners of their complaint, our
position is that they failed &6 state a cause of
action under 905.27. It does\not provide for -- it
doesn't list that there!s, no element that they have
adequately pled to asSemnt a cause of action under
that. There's --.and"the only thing they're asking
for is records-that we don't have.

There's really not much more to it, your Honor.
And we woul@wask that you would grant our motion to
dismigs for failure to state a cause of action.

THE COURT: Okay. Ms. Fingerhut, are you still
on_the phone?

MS. FINGERHUT: Yes, your Honor.

THE COURT: Is there anything you wish to add?

MS. FINGERHUT: We agree with the state

2 ESQUIRE

800.211.DEPO (3376)
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attorney's position, and we also agree with what the

Court has said, ﬁhat the plain language of the
statute, a cause of action doesn't exist. And we
really cannot -- we'll be defending something without
the four corners. We're simply involved in this
action because the clerk is the custodian of“the

records.

THE COURT: Okay. Thank you, Malam.

W ® - 9 & o obd W e

Ms. Boyagian, back to you.

10 MS. BOYAGIAN: Your Honor, I'd like to note

11 that in the Butterworth case<in  which the Supreme

12 Court limited the applicatiom, 905.27 by saying that a

13 witness can reveal her.own ‘testimony and prohibiting

14 that they violate the First Amendment --
15 THE COURT: ~Say that again, please.
16 MS. BOYAGIAN;  In the Supreme Court case, the
17 Butterworth case, in which.the Supreme Court ruled
18 that 905.27%¢can't restrict a Grand Jury witness from
19 revedaling her own testimony, that would be a
"~ 20 violation of First Amendmeht, in that case, the state
21 attorney was, in fact, a party.
22 THE COURT: Well, I assume the state attorney
23 that was present -- I mean, I don't find that that's
24 close to what we're talking about here, and that's
--25 - |- whether or not --- I mean, -as we know, this was-in- -

2 ESQUIRE 80.2110ERO (3570
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2006. Certainly Dave Aronberg wasn't even the state
attorney then. But this is about the.release of
records.

I want to give you ample opportunity -- and
again, I sincerely appreciate that all of the case
law and the way that it was presented to the €ourt in
such a timely fashion. I really do. And Thndid spend
some time with it. But I want to give, you whatever
opportunity you want to take to convince)me that it
is in -- as to Count 2, again. Not'\the dec action --
whether these would be the appropriate defendants.

And, you know, really;" Iwaht you to boil it
down for me as to this <9 let's take it all the way
down the road. You win%  You get a judgment against
the clerk and the-state attorney.

I know therels /other reasons why you might have
filed it this'way. But I'm just simply puzzled
because I \dowhear what the clerk and the state
attopney are saying, and that is, performance is
impossible. They don't have the records and
cannot -- absolutely. There's not even an inch of
wiggle room -- that they could release the records
even if you got a judgment. It is solely a
determination for the court.

-...1, -frankly, - think, you know, there's ways to - - --

800.211.DEPO (3376)
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get to your records. There's ways to get

confidential records. But it isn't by suing the
state attorney and the clerk.

So I just want to hear your last final argument
on how Count II, the appropriate defendants are the
clerk and the state attorney. Even assuming arguendo

they have the records -- we know they don'ty-- you

©® N ULk W N R

were to get a judgment against them, how would you

9 expect them to perform?
10 MS. BOYAGIAN: Two points, 4your Honor: One 1is
11 that, again, the clerk did not assert in her papers
12 that she does not have comtrol,’ That is a position

13 that the State Attorney's, Office has asserted. It is

14 our allegation, and.as your Honor noted, allegations
15 must be accepted és true -- as true at this stage of
16 the proceedings.

17 Second, it-is also our understanding that the

18 state attorney and the clerk intend to block access
18 to thege records. So our allegation is that they do
20 have possession, custody, or control, which the clerk
21 has not denied; and second, that they are trying to
22 Plock access to the records --

23 THE COURT: What do you mean? What do you-

24 mean? They're not trying to block it. They're
'saying that despite the fact =~ let's just talk about-

2 ESQUIRE | 40.211.DEFO (3376
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the clerk, because we all know the state attorney
doesn't have it.

So the clerk is the custodian of records.
That's her main job. There's no doubt about it. We
all know that. But we also know, unequivocally --
unequivocally, only the court can make the
determination of whether the moving party~“has
satisfied that there is an exception that these
should be released.

So, again, I ask you -- she”is, in fact, the
custodian of the records -- i8 it\your opinion that
if you got a judgment sayinghclerk and comptroller
gets a judgment against“them, that she can release
the records without the, court -- without the court
weighing in, without™the court making that
determination as\required by law?

MS. BOYAGIAN: No, your Honor. We are aéking
your Honor“to order the clerk to do that under your
discretion!

THE COURT: All right.

Mr. -- Mg. Fingerhut, you wish to be heard on
that?

MS. FINGERHUT: Your Honor, our position is

that we're not trying to block access to the

XECOYAS == . .
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(Speaking simultaneously.)

THE COURT: Can you hear? Can the attorneys
hear?

MS. FINGERHUT: -- custodian the records and

that he cannot release the records without court --
THE COURT: Exactly.
Okay. All right. Anything further, Mr. Wyler?
MR. WYﬁER: No, your Honor. I cencur with the

O 0 N 0wl W R

attorneys for the clerk's office that it''s impossible
10 for us to release these recordss There's no intent
11 to hide them or block anything from the Plaintiff.

12 THE COURT: Okay. Anything further,

13 Ms. Fingerhut?

14 MS. FINGERHUT: 'Noj,_your Honor.

15 THE COURT: ~And, Ms. Boyagian, anything

16 further, Ma'am?

17 MS. BOYAGIAN: Nothing further, your Honor.

18 THE COURT: Okay. I will get an order out

18 quickly. Thank you, folks so much. And I'll see you

20 on the next round. ?hanks a lot.

21 MS. BOYAGIAN: Thank you, your Honor.

22 |- MR. WYLER: Thank you, your Honor,.

23 (The proceedings concluded at 10:28 a.m.)
24
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I was authorized to and did stenographically report the
foregoing proceedings and that the transcript, pages 1
through 19, is a true and complete record of my

stenographic notes.

Dated this 3rd day of June,, 2020.

Sonja M. Reed
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

CIRCUIT CIVIL DIVISION AG
CASE NO. 50-2019-CA-014681-XXXX-MB

CA FLORIDA HOLDINGS LLC PUBLISHER OF THE PALM BEACH POST,
Plaintiff/Petitioner

vs.

DAVE ARONBERG,

SHARON R BOCK,

Defendant/Respondents. ,
/

ORDER GRANTING DEFENDANTS MOTIONS TO DISMISS COUNT II OF
PLAINTIFF'S FIRST AMENDED COMPLAINT WITH'PREJUDICE

THIS CAUSE came before the Court on Dave Aronberg, as State"Attorney of Palm

Beach County’s (“State Attorney”) and Sharon R. Bock, as.Clesk & Comptroller of Palm Beach
County’s, (“Clerk”) respective Motions to Dismiss Count'll of'CA Florida Holdings, LLC,
Publisher of the Palm Beach Post’s (“The Post”)Eirst Amended Complaint (DE## 22, 24). This
case is assigned to Division AG, which is currently presided over by the Honorable Donald
Hafele. However, the undersigned, as-Chief Judge of the Fifteenth Judicial Circuit, presided
over the June 3, 2020 hearing on the State Attorney and Clerk’s Motions as the Motions
implicate records of the PalmBeach(County grand jury, over which the Chief Judge presides.
See § 90501, Fla. Stat. (2019, After careful consideration of the pleadings and the arguments
presented at the hearing, the,Court grants the Motions for the following reasons.

Background
The Postds a media outlet which has heavily reported on the 2006 Palm Beach County criminal
prosecutionef Jeffrey Epstein. Through the instant civil lawsuit, The Post seeks “imme diate
access, to the testimony, minutes, and other evidence presented in 2006 to the Palm Beach
County grand jury” in Mr. Epstein’s case and alleges that both the State Attorney and Clerk are
“in possession and/or control of [those] documents.” (DE # 17, First Amended Complaint at 44
3,4, and 77). Specifically, The Post seeks declaratory judgment as to its rights to obtain the

grand jury testimony in Mr, Epstein’s case from the State Attormey and Clerk {Count I) as well as
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Jjudgment against the State Attorney and the Clerk pursuant to section 905.27, Flofida Statute s,
which sets forth the parameters of grand jury secrecy in Florida, (Count II). Both the State
Attorney and the Clerk move to dismiss Count II of The Post’s First Amended Complaint,
arguing that that section 905.27 does not create a private cause of action. (DE##22, 24). The
Court agrees.

Analysis
“Inreviewing a motion to dismiss for failure to state a cause of action, the court must accept the
allegations of the complaint as true and construe them in the light most favorable to'the plaintiff”
Almarante v. Art Institute of Fort Lauderdale, Inc., 921 So.2d 703, 704-05 (Flay4th DCA
2006). The motion should only be granted if the moving party demofistrates that the plaintiff
cannot provide any facts that would support a cause of action. Jd., It follows that if the cause of
actionalleged is nonexistent under Florida law, dismissalis wamanfed. Cummings v. Dawson,
444 So.2d 565, 566 (Fla. 1st DCA 1984) (affirming dismi§salof cause of action not recognized
by Florida law).
Section 90527, Florida Statutes (2019), is titled “Festimony not to be disclosed, exéeptiohs,"

and states:

(1) A grand juror, state attorney, assistant state attorney, reporter, stenographer,
interpreter, or any other person appearing before the grand jury shall not disclose the
testimony of a witness’examined before the grand jury or other evidence received by it
except when required by a court to disclose the testimony for the purpose of:

a. Ascertaining whether it is consistent with the testimony given by the witness before
the\court;

b..Determining whether the witness is guilty of perjury; or

c. Furthering justice.

(2) It is unlawful for any person knowingly to publish, broadcast, disclose, divulge, or
commumnicate to any other person, or knowingly to cause or permit to be published,
broadcast, disclosed, divulged, or communicated to any other person, in any manner
whatsoever, any testimony of a witness examined before the grand jury, or the content,
gist, or import thereof, except when such testimony is or has been disclosed ina court
proceeding. When a court orders the disclosure of such testimony pursuant to subsection

" (1) for use in‘a criminal caseé, it may be disclosed to the prosecuting attorney of the cowrt ~

in which such criminal case is pending, and by the prosecuting attorney to his or her
assistants, legal associates, and employees, and to the defendant and the defendant's
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attorney, and by the latter to his or her legal associates and employees. When such
disclosure is ordered by a court pursuant to subsection (1) for use ina civil case, it may be
disclosed to all parties to the case and to their attorneys and by the latter to their legal
associates and employees. However, the grand jury testimony afforded such persons by
the court can only be used in the defense or prosecution of the civil or criminal case and

for no other purpose whatsoever.

(3) Nothing in this section shall affect the attorney-client relationship. A client shall have
the right to communicate to his or her attorney any testimony given by the client to the
grand jury, any matters involving the client discussed in the client's presence before the
grand jury, and any evidence involving the client received by or proffered to the \grand jury
in the client's presence.

(4) Persons convicted of violating this section shall be guilty of a misdemeanor of the first
degree, punishable as provided ins. 775.083, or by fine not exceeding $5,000, or both.

(5) A violation of this section shall constitute criminal contemptof court,

§ 90527, Fla. Stat. (2019).

As the State Attorney and Clerk argue andThe'Post concedes, section 905.27
makes no express provision for a civil suit or civilliability.” Nonetheless, The Post maintains that
it is entitled to seek the grand jury records via a private cause of action pursuant to the “furthering
justice” exception to grand jury secrecyeontained in subsection 905.27(1)(c). Therefore, the
limited question for this Cowrt’s consideration is whether a cause of action under section 905.27
should be judicially implied. See Murthy v. N. Sinha Corp., 644 So.2d 983, 985 (Fla. 1994).

In advocating that it may'maintain a cause of action against the State Attorney and Clerk
under section 905.27, The Post urges the Court to examine three factors “(1) whether the
plaintiff is ong’of the class for whose special benefit the statute was enacted; (2) whether there
is any indication, either explicit or implicit, of a legislative intent to create or deny sucha
remedy;and(3) whether judicial implication is consistent with the underlying purposes of the
legislative scheme.” (Plaintiff’s Oppositionto Defendant, Dave Aronberg, As State Attorney of
Palm Beach County, Florida’s Motion to Dismiss Count II of the First Amended Complaint at
page 13 (citing Fischer v. Metcalf, 543 So.2d 785 (Fla. 3d DCA 1989)). Within these three

factors, The Post recognizes that there is no indication of legislative intent to create a cause of

action, but leans heavily on the benefit factor, arguing that the “furthering justice™ exception to
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grand jury secrecy outlined in section 905.27(1)(c) was meant to benefit the public at large, for
which the press acts as a surrogate. The Post’s arguments are unpersuasive as to the discrete
issue of whether a private cause of action lies in section 90527.

To begin with, The Post’s reliance on the benefit factor is misplaced. Per the Florida
Supreme Court’s 1994 opinion in Murthy, “the question of whether a statute egstablishes a duty to
take precautions to protect or benefit a particular class of persons is no longer determinative on
the question of whether a cause of action should be recognized.” Sorenson v. Prof’]
Compounding Pharmacists of W. Pa., Inc., 191 So.3d 929 (Fla. 2d DCA 20 16)(citing Murthy,
644 So.2d at 985). Instead, “whe‘ther a statutory cause of action should be judicially implied is a
question of legislative intent.” Horowitz v. Plantation Gen. Hosp. Litd. P 'ship, 959 So.2d 176,
182 (Fla. 2007). See also QBE Ins. Corp. v. Chalfonte Condo. Abartment Ass’n, Inc., 94 So.3d
541, 551 (Fla. 2012) (“Since Murthy, we have reaffinmedthe principle that whethéra statutory
céuse of action should be judicially implied is a question of legislative intent.”); Universal Prop.
& Cas. Ins. Co. v. Loftus, 276 So.3d 849, 851 (Fla.4th DCA 2019).

As is always the case when a court undertakes’a legislative intent éna}ysis, the plain
language of the statute is the starting,and oftenending, point. See Horowitz, 959 So. 2d at 182.
“When the statute is clear and unambigueus, courts will not look behind the statute’s plain
language for legislative intent or resott to rules of statutory construction to ascertain intent.”
Lofius, 276 So. 3d at 851 (Flax4th DCA 20 19))(quoting Daniels v. Fla. Dep't of Health, 898 So.
2d 61, 64 (Fla. 2005)). *However, a single part of a statute should not be read in isolation.”” Id.
“Instead, ‘all’parts of a'statute must be read together in order to achieve a consistent whole.” Id.
(quoting Forsythe'v. Longboat Key Beach Erosion Control Dist., 604 So.2d 452,-455 (Fla.
1992)).

As The Post acknowledges, “there is a dearth of legislative history surrounding Section
905.27 and the The Paim Beach Post was unable to locate any documents capturing any

legislative intent regarding the possibility of a private right of action” (Plaintiff’s Opposition to

Defendant, Dave Aronberg, As State Attorney of Palm Beach County, Florida’s Motion to

Dismiss Count II of the First Amended Complaint at page 14). While the lack of any legislative
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history indicating an intent o create a private right of action is telling, it is not dispositive as the
plain language of the section 90527 is clear an unambiguous and, therefore, controls. Horowitz,
959 .So, 2d at 182.

Examining the plain language of section 905.27 inits entirety, which requires the Court to
look at more than just the “furthering justice” provision of section 905.27(1)(c) relied onby The
Post, it is clear that the intent of the Legislature in passing section 905.27 was to limit, not
facilitate, disclosure of grand jury records. Inno uncertainterms, the Legislature provided that
no “person appearing before the grand jury” may “disclose” testimony or evidénce presented
except when “required by a court” under certain limited circumstances. § 905.27%(1), Fla. Stat. In
solidifying that its intent was to prohibit disclosure without court permiission, the Legislature
provided that disclosure without a court order is a criminal offense. § 905.27(4), Fla. Stat.
Therefore, to the extent section 905.27 could be read as imposing a duty on the State Attorney
and Clerk, the duty imposed is one of secrecy, not disclosure.

In sum, there is nothing in the text of sectiom905.27from which one can deduce that the
Legislature contemplated a member of the media, or anyone else for that matter, having a private
cause of action to conpel the State Attomey andClerk to disclose grand jury records. Indeed,
to the contrary, section 90527 prohibits the State Attorney and the Clerk (assuming that, as
pleaded by The Post, they have the docurﬁents) fromdisclosing the documents without first
being ordered to do so by the'court[1] Reading section 905.27 as creating a private cause of
action against the State\Attomey and Clerk is, therefore, not only unsupported by the language of
section 905.27, bt'zt is actually paradoxical to its plain language of the statute. As such, this Court
lacks the power to ‘construe the unambiguous language of section 90527 in a way that would
extend its express terms and create a cause of action where none exists. “To do so would be an

abrogation of legislative power." Horowitz, 959 So.2d 176, 182 {quoting Hollv v. Auld, 450 So,
2d 217, 219 (Fla. 1984)).

Conclusion

Based on the foregoing, the Court finds Count I of The Post’s First Amended Complaint _

must be dismissed with prejudice as it pursues a nonexistent cause of action under section
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905.27. In amiving at this conclusion, the Court does not suggest The Post has no available
mechanism to obtain a court order granting it access to the grand jury proceedings. The Court
also does not render any opinion as to whether releasing these records is appropriate for the
purpose of “furthering justice” within the meaning of section 905.27. Rather, the Court’s
dismissal of Count I<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>